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LEARNING OUTCOME

After participating…
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…you will be able to identify solutions to help you update your 
faculty handbook.
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• Brief Overview:  Typical Problems with 
Faculty Handbooks

• Focus:  Five Common Problems & Practical 
Solutions

• Next Steps:  Implementing Change within 
your Institution

AGENDA
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A BRIEF OVERVIEW OF COMMON 
PROBLEMS WITH FACULTY HANDBOOKS
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• Tenured Professor Peter has always made 
“edgy” comments in class – borderline 
racist, sexist

• Never reprimanded because Chairs 
considered Peter’s conduct to be insulated 
by “academic freedom”

• This fall, Peter was accused by two 
students of making racially insensitive 
comments, and they are not borderline 
comments

CONSIDER THIS ALL-
TOO-COMMON 
SCENARIO 
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• Peter’s appointment letter, dated July 1, 
1983, promises him “permanent 
employment” upon tenure 

– States that termination may only occur 
in situations of “financial exigency” 

– “Incorporates the terms of the Faculty 
Handbook”

• The Faculty Handbook says tenure may only 
be terminated “for cause”  

HOW TO HANDLE?  
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• Handbook provides that the standard for 
sanctioning or dismissing faculty member 
is “beyond a reasonable doubt,” which is 
a criminal law standard

• The formal hearing must be held before 
the “Faculty Welfare Committee,” which 
has not existed since 1993

• All hearings must be completed within 
21 calendar days by faculty committee

AND REGARDING INVESTIGATION 
AND HEARING . . . 
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A GOOD QUESTION…. 

How do we address misconduct and protect 
students without also violating Professor 
Peter’s rights?
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“HOUSTON, WE HAVE A PROBLEM . . . 

LEARNING OUTCOMEPOLL
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Within the past 5 years, has your institution 
reviewed its faculty disciplinary and dismissal 
procedures for compliance with Title IX or 
other new legislation? 
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Within the past 5 years, has your institution 
reviewed its faculty handbook policies to 
ensure they are consistent with faculty 
appointment letters?
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1. Inconsistency between “contracts”
2. Failure to define essential terms 
3. Failure to detail internal processes for 

use by non-lawyers
4. Unworkable or illegal provisions
5. Irrelevant, confusing material

Raise risk of litigation, reputation injury, & 
disruption of mission

Answering “no” or “not sure” means your 
policies probably have one or more of these 
common problems:
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FOCUS ON THESE COMMON PROBLEMS  -
- AND SOME STRATEGIC SOLUTIONS
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INCONSISTENT APPOINTMENT LETTERS 
AND HANDBOOK PROVISIONS

Common Problem #1
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• Faculty employment may be governed by 
appointment letters, statutes, bylaws, and 
employee handbooks – not just by faculty 
handbooks and collective bargaining 
agreements.
– Sometimes, freestanding policies 

adopted by administration or faculty in 
the dim, distant past

• “Policy archaeology” may be necessary to 
determine the terms of the contract

WHAT IS THE FACULTY 
“CONTRACT?”
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• Professor Peter’s appointment letter 
provided for termination for “financial 
exigency”

• But the Faculty Handbook provides that 
he can be terminated only for “cause”

– What are the problems with this 
inconsistency?

INCONSISTENCY BETWEEN APPOINTMENT 
LETTER AND HANDBOOK
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It depends upon state law and your 
documents

• In Illinois, the “faculty contract” is 
comprised of multiple documents, including:

− catalogs
− appointment letters
− miscellaneous other policies
− CBA, if applicable

WHICH IS THE “CONTRACT” IN THIS SITUATION?   
OR ARE THEY BOTH “THE CONTRACT?”
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Do it right, going forward 

– Fix inconsistencies or outdated 
provisions NOW, before you are 
involved in a formal employment 
process or a dispute.

PRACTICAL TIP:



Faculty Handbooks: 5 Common 
Problems and Solutions

Academic Impressions 10

19

Audit current appointment letters 
and compare to current handbook 
provisions

− If there’s an inconsistency, 
harmonize BEFORE a dispute 
arises

− Difficult or impossible to do 
this while process or dispute is 
ongoing

PRACTICAL TIP: 
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• Default:  do the right thing
– Your priority is to comply 

with the law and protect 
the workplace/campus

– Better to defend a 
contract breach than 
violate anti-discrimination 
laws

– Example:  Prof. Peter 
– But check insurance . . . 

WHAT IF YOUR CONTRACT PROVISIONS ARE 
INCONSISTENT WITH EACH OTHER OR 
ARGUABLY ILLEGAL?
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FAILURE TO DEFINE ESSENTIAL TERMS
Common Problem #2
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LEARNING OUTCOMEPOLL
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Has your institution ever been accused 
of violating a faculty member’s rights to 
academic freedom or free speech?
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• “Tenure,” “academic freedom,” “free 
speech,” “shared governance,” “financial 
exigency”

– Each is treated as if its meaning is 
generally understood, when it is not

• Huge source of litigation, business 
disruption, and missed opportunity

THE MOST IMPORTANT TERMS IN HIGHER 
EDUCATION ARE THE LEAST DEFINED
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• Religious institutions? 
– Mission-based and contractual

• Public institution? 
– Constitutional, statutory, contractual

• Private, secular institution?  
– Contractual

Meaning of these Terms May and Should 
Vary by Institution – “Academic Freedom,” 
for instance . . . 
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• AAUP defined them in 1940 

• Many institutions have simply 
adopted and repeated these 
statements since then

• Same for term “shared governance,” 
which is widely misunderstood

• Reminder:  AAUP does not articulate 
the law – just recommendations . . . 

“TENURE,” “ACADEMIC FREEDOM” 
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1. Define tenure, academic freedom, 
extended appointments

− What do they mean at YOUR 
institution?

− How do they work in practice at YOUR 
institution?

− Never assume general understanding

PRACTICAL TIP:
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2.  “Shared  Governance”

− Clarify respective roles of 
faculty, administration, and 
Board in all processes

− And in operations and 
strategic planning 

− Who investigates; 
recommends; decides? 

− Effect of CBA? 

PRACTICAL TIP:  
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3.  Define “Free speech” v. “Academic 
Freedom”

− Major issue within public institutions 
but also widely misunderstood within 
private institutions

− Particularly important for religious 
institutions to address

PRACTICAL TIP:

LEARNING OUTCOMECHAT
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How could definition of essential 
terms have helped manage or 
avoid the Professor Peter 
scenario?
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INSUFFICIENT TENURE STANDARDS, 
DISCIPLINE/DISMISSAL PROCEDURES, OR 
APPEAL/GRIEVANCE PROVISIONS

Common Problem #3
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• Do we need all of these internal 
procedures, appeals, and 
grievance policies?

• Wouldn’t we be better off 
without them?

TAKE A MOMENT 
TO ASK 
YOURSELF…
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• We now must manage not only the 
risk of contract violation . . . 

• But also the risks of 
discrimination, harassment, and 
retaliation claims

– We must be prepared to justify 
our decisions  

– We need notice, clarity, and 
consistency

YES, WE NEED THEM -- GIVEN OUR CURRENT 
COMPLIANCE AND RISK MANAGEMENT CONTEXT

34

1. Define reappointment, tenure, and 
promotion evaluation procedures in 
sufficient detail that non-lawyers can 
apply them

− AND retain a right to modify 
procedures or timelines for the 
unusual case

− Reality check:  can we apply these 
procedures without constant legal 
assistance?

PRACTICAL TIP:
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2. Retain right to discipline/remediate short   
of the “nuclear option” of dismissal

− CRITICAL: one of the biggest “missed 
opportunities” in faculty management

− Institutions can reprimand and 
discipline for conduct short of 
harassment, academic integrity 
violations . . . incivility, for example

PRACTICAL TIP:
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3. Adopt realistic and effective termination   
and grievance procedures

− Need to be appropriate to the nature 
and size of your institution – do not 
overcomplicate

− Need to be updated and legally 
compliant, circa 2014-15 – Title IX

− Need to incorporate faculty, 
administration perspectives as 
appropriate – and allow for correction 
of mistakes if necessary

PRACTICAL TIP:
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How would clearer conduct 
standards helped manage the 
Professor Peter scenario?
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UNWORKABLE/OBSOLETE/ILLEGAL 
PROVISIONS

Common Problem #4
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Does your faculty handbook require 
faculty approval in order to be 
modified?

LEARNING OUTCOMEPOLL
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If faculty approval is required to modify 
your faculty handbook, who can propose 
revisions to the faculty handbook? 
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• Non-existent committees charged with making 
decisions

• Termination standards and timelines in clear 
violation of Title IX or ADA

• Amendment limitations that unduly limit Board 
or are impossible to administer

MOST HANDBOOKS HAVE UNWORKABLE, 
OBSOLETE, AND ILLEGAL PROVISIONS:
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1. Conform procedures to current practices     
and organizational structure  

PRACTICAL TIP – AN EASY AND POPULAR ONE:
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2. Ask counsel to identify obsolete, 
potentially illegal policies or procedures     
(or risky omissions) EARLY in the 
handbook amendment process

PRACTICAL 
TIP:
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3. Don’t ignore the problem of   
handbooks that require faculty 
approval for modification

PRACTICAL TIP:

− This constitutes a potential 
governance violation since 
Board should not delegate to 
the faculty the ability to block 
important compliance 
initiatives
− And risk of violating contract or 

law 
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UNNECESSARY OR INAPPROPRIATE 
MATERIAL

Common Problem #5

LEARNING OUTCOMEPOLL
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Does your faculty handbook include 
the following (select all that apply)…. 
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• Faculty Handbook should address 
only those matters unique to the 
faculty

– usually only policies and 
procedures regarding core 
faculty rights and 
responsibilities

• “A Faculty Handbook is not an 
owner’s manual!”  

NONE OF THESE SHOULD BE IN A FACULTY 
HANDBOOK
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1. Remove organizational charts and general    
descriptions of University administrative 
positions or committees – why?

PRACTICAL TIP:
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2. Remove information primarily relating to 
students (grading policies, disciplinary or 
academic integrity policies) – why?  

PRACTICAL TIP:
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3. Remove “nuts and bolts” information  
generally applicable to all employees –
why?  

PRACTICAL TIP:
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4. DO NOT paraphrase critical policies 

− EEO policies (Title IX, etc.)
− Leave management
− Other general employment 

policies
Why?

Especially if already included in 
Employee Handbook or elsewhere 

Use links, maintain on website

PRACTICAL TIP:
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5. Consider placing grievance and 
appeal procedures in Appendix to 
Faculty Handbook, not in body

− where they may be easier to 
change and update  

PRACTICAL TIP:
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NEXT STEPS
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PRACTICAL TIP #1:  
Do legal review BEFORE negotiating 
specific changes with the faculty

HOW TO START (AND COMPLETE) A REVISION 
PROCESS
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Practical Tip #2:  

Consistent with appropriate notions 
of shared governance – helps 
promote faculty “buy-in”

– And consistent with Handbook 
or Bylaw requirements

BRING FACULTY INTO THE PROCESS EARLY, 
IN AN APPROPRIATE ROLE
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Practical Tip #3:  
A willingness to communicate and 
engage is critical to the success of 
the revision process

– Explain why everyone benefits
– Add some provisions that 

specifically benefit faculty

BE PREPARED TO EXPLAIN WHY AN UPDATE IS 
IN THE INSTITUTION’S BEST INTERESTS
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Practical Tip #4:  
Prevent “Handbook Revision Creep” 
by organizing the process:

– Sequence the revisions 
appropriately

– Set an aggressive schedule; it 
should not take two years

ACTIVELY MANAGE 
THE PROCESS
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Practical Tip #5:  . . . 
Even where a Faculty Handbook does 
not require faculty involvement or 
voting

NEGOTIATE, 
NEGOTIATE, 
NEGOTIATE

LEARNING OUTCOMEQUESTIONS
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• Faculty Handbooks and appointment letters 
are not only “the contract” but they are also 
the common language that the institution and 
faculty use to communicate expectations, 
rights, and responsibilities

• In this era of extensive compliance 
responsibilities and public scrutiny, 
institutions must update and use effective 
procedures

LEARNING OUTCOMETAKEAWAYS
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• The cost of employment litigation is high, 
both in dollar terms and in the cost to the 
institution’s reputation, goodwill, and ability 
to concentrate on its mission 

• The single most cost-effective way that 
institutions can address the risk of serious 
faculty contract or discrimination litigation is 
by updating Handbook policies and 
appointment letters – and by teaching 
personnel “the new rules”
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63

Contact: 
Ellen M. Babbitt 
Franczek Radelet P.C. 
emb@franczek.com

LEARNING OUTCOMEEVALUATION

Please remember to complete the event evaluation.  
Your comments will help us continually improve the 
quality of our programs.

Thank you!

Follow us:© Copyright 2015 Academic Impressions 64

https://www.surveymonkey.com/r/97PKFCV


